
CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   09 
HEARING DATE:   11/07/18 

 
 

- 1 - 

 1.  TIME:  9:00   CASE#: MSC16-01717 
CASE NAME: JOHNSON VS. COUNTY OF CONTRA COSTA 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY COUNTY OF CONTRA COSTA 
* TENTATIVE RULING: * 

 

Hearing continued by Court to 11/14/18 at 9:00 a.m. in Dept. 9. 

  

 2.  TIME:  9:00   CASE#: MSC17-01057 
CASE NAME: ALCAZAR VS. ENRIQUEZ 
HEARING ON DEMURRER TO 1st Amended CROSS-COMPLAINT of ENRIQUEZ 
FILED BY RAMON ALCAZAR 
* TENTATIVE RULING: * 
 

Cross-Defendant Ramon Alcazar’s demurrer to the First Amended Cross-Complaint is 

sustained with leave to amend as to causes of action 1, 2, 3, and 6; and sustained without 

leave to amend as to cause of action 8. Cross-Complainant may file and serve a second 

amended cross-complaint by November 21, 2018.  

The requests for judicial notice of documents filed in this case are denied as 

unnecessary.  

Procedural Deficiencies 

Alcazar did not indicate the grounds for his demurrer under Code of Civil Procedure 

§430.10. For this reason alone the Court may disregard it. (Code of Civil Procedure §430.60; 

see also, Weil & Brown, Cal. Practice Guide: Civil Procedure Before Trial (The Rutter Group 

2018) ¶  7:99-7:109) Although the Court could overrule the demurrer for this procedural failure, it 

has decided not to do so. Enriquez has opposed this demurrer on the merits and with trial in just 

over two months it is preferable that the Court rule on the substantive arguments in the 

demurrer.  

Based upon the Court’s review on the moving papers, the Court assumes that Alcazar’s 

demurrer is based on the failure to state a cause of action under Code of Civil Procedure § 

430.10(e).  

Causes of Action 1, 2 and 3  

Alcazar argues that the first three causes of action fail based on a defense of waiver. 

The first three causes of action are based on the failure of Alcazar to move out of the property 

after the expiration of the sixty day notice of termination in March 2017. Enriquez alleges that 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   09 
HEARING DATE:   11/07/18 

 
 

- 2 - 

the tenancy was terminated in March 2017 and after that time, Enriquez had the right to market 

rate rent for the property instead of the contract rate that the parties had originally agreed to.  

 Alcazar argues that Enriquez has waived the right to argue that the alleged tenancy has 

been terminated since he accepted rent after expiration of the sixty day notice of termination.  

In a typical situation, a landlord who accepts rent after terminating a tenancy waives the 

right to argue that the tenancy is terminated. “If a landlord accepts rent after an alleged breach 

of a covenant with full knowledge of all of the facts, he waives the breach and is precluded from 

declaring a forfeiture of a lease for that waived breach. [Citations.]” (Highland Plastics, Inc. v. 

Enders (1980) 109 Cal.App.3d Supp. 1, 11.) This rule is codified in Civil Code §1945, which 

states that “[i]f a lessee of real property remains in possession thereof after the expiration of the 

hiring, and the lessor accepts rent from him, the parties are presumed to have renewed the 

hiring on the same terms and for the same time, not exceeding one month when the rent is 

payable monthly, nor in any case one year.” Section 1945 creates a rebuttal presumption. (See 

Miller v. Stults (1956) 143 Cal.App.2d 592, 598.)  

Alcazar argues that since Enriquez is currently allowing Alcazar to pay the mortgage for 

the property, Enriquez has waived the right to argue that the tenancy was terminated in March 

2017. As the parties and this Court are aware, Alcazar resumed making payments for the 

mortgage on the property in June 2018 after an order from this Court. Alcazar was also ordered 

to reimburse Enriquez for payments made on the property after a second notice of termination 

expired in March 2018. (See Order Concerning Motion to Consolidate, May 22, 2018.) Evidence 

of these payments cannot be used to support Alcazar’s waiver argument. First, Alcazar has not 

cited a case where waiver was found based solely upon a party’s conduct that was ordered by 

the Court. In addition, the Court dealt with these payments in its tentative ruling on the motion to 

consolidate. It stated that “any mortgage or rent payments made during the pendency of this 

litigation shall not be used as evidence to support the parties’ claims or defenses in the two 

cases.” Thus, the payments made by Alcazar after the Court’s order cannot be used to support 

Alcazar’s waiver argument.  

However, it appears that Enriquez accepted rent payments after expiration of the notice 

of termination in March 2017 and before the Court’s May 2018 order. The cross-complaint does 

not specifically allege whether Alcazar made rent payments after March 2017. However, there is 

an inference that Alcazar made rent payments of $1,079 after expiration of the notice of 

termination of tenancy based on the request for damages in cause of action two. There, 

Enriquez is seeking the difference between the contract rate of rent ($1,079) and the fair market 

value of rent ($2,000). The damages sought are $13,815, which is the difference between 

$2,000 and $1,079 for 15 months. (FACC ¶13 and prayer for second cause of action.) Thus, it 

appears that this calculation was made based on Alcazar making rent payments after March 

2017. (This allegation is in agreement with the unlawful detainer complaint for nonpayment of 

rent (MS18-0190) that alleged a failure to pay rent in February 2018 and did not mention any 

other failures to pay rent.)   
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Based on the allegations in the complaint, it appears that Enriquez accepted rent 

payments after March 2017, which creates a presumption under Civil Code §1945 that the rent 

for the property remained at the contract rate of $1,079. Thus, unless the presumption in section 

1945 is rebutted, the rent owed by Alcazar after March 2017 was the contract rent of $1,079 and 

not the fair market value. 

A key element to causes of action 1 to 3 is that Alcazar’s tenancy was terminated in 

March 2017 and thereafter, Enriquez had a right to the fair market value for the property, not the 

contract rent. Thus, if the tenancy was reinstated after March 2017 at the contract rent amount 

then these claims will fail. As explained above, the allegations in the complaint create an 

inference that Alcazar paid rent after March 2017 and therefore, Enriquez needs to address this 

issue in his complaint.  

Enriquez’s attempt to distinguish section 1945 and the cited cases is not persuasive. 

Although section 1945 is often used as an affirmative defense in unlawful detainer actions, there 

is no reason why it cannot apply here where Enriquez is seeking the difference between 

contract rent and market rent.  

The Court sustains the demurrer to causes of action 1, 2 and 3. Enriquez is given leave 

to amend to allege facts showing that Civil Code section 1945 does not apply or other facts that 

show these are valid causes of action.  

Cause of Action 6 (fraud) 

Alcazar argues that the fraud claim fails because it does not allege causation, reliance or 

allege fraud with the required particularity.  

Enriquez alleges that he agreed to rent the property to Alcazar in 2010. Alcazar would 

make rent payments by “paying cross-complainant’s mortgage payments at the bank because it 

was more convenient, pay the utilities and maintain the property. In exchange… cross-

complainant agreed to rent the Property to cross-defendant at a much lower rental rate of 

$1,079 per month instead of the fair rental value of $2,000 per month.” (FACC ¶ 32.) Enriquez 

alleges that he relied on Alcazar’s representation that Alcazar would rent the property, but this 

representation was false as Alcazar planned to move into the property and claim ownership of it. 

(FACC ¶¶ 33-34.) Enriquez alleges that he was damaged in several ways, including having to 

defend Alcazar’s lawsuit and because he lost money by renting the property below market rent.  

(FACC ¶ 38.) 

For his causation and reliance arguments, Alcazar focuses on allegations in the cross-

complaint related to the filing of Alcazar’s lawsuit and lis pendens. However, these are not the 

only alleged damages in the cross-complaint. Enriquez alleges that he was damaged because 

he rented the property to Alcazar at below market rent based upon Alcazar’s misrepresentation. 

Causation is sufficient as to these damages. Similarly, the Court finds that Enriquez has alleged 
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reliance on the misrepresentation as Enriquez alleges that he relied on Alcazar’s 

misrepresentation when renting the property at below market rate. 

Alcazar also argues that Enriquez failed to allege fraud with the required particularity, 

including the “how, when, where, to whom, and by what means” the misrepresentation was 

made. (Stansfield v. Starkey (1990) 220 Cal.App.3d 59, 73.) Enriquez alleges that Alcazar 

agreed to be a tenant in 2010 and pay the mortgage and insurance payments as rent. (FACC 

¶32.) Enriquez has failed to allege when or how the misrepresentation was made. The demurrer 

is sustained with leave to amend so that Enriquez can include those allegations.  

Cause of Action 8 (quiet title) 

Alcazar argues that the slander of title claim fails because the lis pendens filed by 

Alcazar is privileged. A claim for slander of title requires, among other elements, that the 

objectionable statement not be privileged. (Howard v. Schaniel (1980) 113 Cal.App.3d 256, 262-

264.) Here, the filing of the lis pendens was privileged and therefore, it cannot be the basis of 

the slander of title cause of action.  

Civil Code §47(b)(4) states, “A recorded lis pendens is not a privileged publication unless 

it identifies an action previously filed with a court of competent jurisdiction which affects the title 

or right of possession of real property, as authorized or required by law.” Put another away, “ 

‘the litigation privilege … applies if the lis pendens (1) identifies an action “previously filed” in a 

court of competent jurisdiction that (2) affects title or right to possession of real property.’ (Alpha 

& Omega Development, LP v. Whillock Contracting, Inc. (2011) 200 Cal.App.4th 656, 665 

(Alpha & Omega), italics added.)” (La Jolla Group II v. Bruce (2012) 211 Cal.App.4th 461, 473.) 

This language was added to section 47 in 1992. (Id.)  

The lis pendens filed by Alcazar meets the requirements of Civil Code §47(b)(4), which 

makes the lis pendens privileged. Enriquez’s slander of title claim is based solely on the lis 

pendens and therefore that claims fails. The cases cited in Enriquez’s opposition were decided 

prior to Civil Code §47(b)(4) and are not helpful to deciding the privilege issue.  

 

  

 3.  TIME:  9:00   CASE#: MSC17-01061 
CASE NAME: SMITH VS. FAY SERVICING 
HEARING ON MOTION FOR LEAVE TO FILE 1st Amended COMPLAINT 
FILED BY LOWELL W. SMITH, GINA GUIDOTTI 
* TENTATIVE RULING: * 
 
 
 Plaintiffs’ motion for leave to file a First Amended Complaint is granted, but this order 
is conditioned on an appropriate continuance of the issue conference and trial dates.  Plaintiffs 
shall file and serve the proposed amended complaint on or before November 9, 2018.  
Defendants may then challenge the amended complaint by means of a timely demurrer. 
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 The parties shall meet and confer concerning mutually convenient issue conference 
and trial dates approximately four months from the current dates, and shall timely present 
the Court with a corresponding stipulation and order.  The applicable discovery and law and 
motion pre-trial deadlines would be calculated with reference to the new trial date. 
 
 If the parties are unable to agree, plaintiffs may bring a noticed motion to set new dates.  
If plaintiffs are unwilling to continue the issue conference and trial dates approximately four 
months, the motion for leave to amend will be denied. 
 
 The Court finds that, with a trial continuance, the policy favoring the amendment of 
pleadings outweighs any prejudice to defendants, under the circumstances of this case.  
(See, Mesler v. Bragg Management Co. (1985) 39 Cal.3d 290, 296-297 [denial of leave to add 
alter ego theory six weeks before trial was error when plaintiff was willing to continue trial].  
The Court further finds that it should defer a consideration of the substantive merits of the 
proposed amended complaint for future proceedings; the applicability of the Rosenthal Act to 
the nonjudicial foreclosure process is an evolving area of the law.  (See, Atkinson v. Elk Corp. 
(2003) 109 Cal.App.4th 739, 760 [“we believe that the better course of action would have been 
to allow [the plaintiff] to amend the complaint and then let the parties test its legal sufficiency in 
other appropriate proceedings”].) 

 

  

 4.  TIME:  9:00   CASE#: MSC17-01221 
CASE NAME: TRANSCHEL VS. KINDRED AT HOME 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY PEDRAM TAHER M.D., SHERELLEN GERHART M.D. 
* TENTATIVE RULING: * 
 
Defendants Pedram Taher, M.D. and Sherellen Gerhart, M.D.’s demurrer to cause of action one 

in the first amended complaint is continued to November 28, 2018. Plaintiff shall file and serve 

a declaration or supplemental opposition that attaches (1) a table of contents and authorities for 

Plaintiff’s opposition, which is required by California Rules of Court, rule 3.1113(f) for all 

memoranda over 10 pages, and (2) a redlined copy of the Second Amended Complaint that 

shows all changes from the First Amended Complaint. No other matters should be discussed in 

this filing. The declaration or supplemental opposition must be filed and served no later than 

November 16, 2018 and a courtesy copy provided to Department 9 on that date.   
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 5.  TIME:  9:00   CASE#: MSC17-01285 
CASE NAME: DUONG VS. MERCEDEZ-BENZ 
HEARING ON MOTION FOR ORDER ENFORCING CCP 998 SETTLEMENT 
FILED BY CAU DUONG 
* TENTATIVE RULING: * 
 
On 10/3/18, Plaintiff’s attorney requested a one month continuance presumably to provide an 
itemized demand with supporting documentation.  Nothing has been received by the Court, thus 
the tentative ruling issued on 10/3/18 is affirmed. 

  

 6.  TIME:  9:00   CASE#: MSC18-00201 
CASE NAME: LEKA VS. ALVERNAZ 
HEARING ON MOTION FOR ATTORNEY FEES 
FILED BY ALVERNAZ PARTNERS LLC 
* TENTATIVE RULING: * 
 
Unopposed – granted.  Based on the Declaration of Attorney Rodarakis, the amount of 
attorney’s fees sought appears to be both reasonable and within community standard.  Plaintiff 
shall, therefore, pay to Defendant Alvernaz Partners the amount of $12,990.00 as and for 
attorney’s fees and the amount of $698.50 as costs, on or before December 30, 2018. 

 

  

 7.  TIME:  9:00   CASE#: MSC18-00221 
CASE NAME: ECONOMY TRUCKING  VS.  DIRTMARKET, INC. 
HEARING ON MOTION TO SET ASIDE DEFAULT 
FILED BY DAVID ROSSI 
* TENTATIVE RULING: * 
 
The motions of Cross-Defendants David Rossi and Leslie Matheson to set aside their 
defaults are granted on the grounds of attorney fault.  (Code Civ. Proc. §473, subd. (b).) 
Cross-defendants shall file and serve the answers by November 14, 2018.  Cross-
Complainant Echelcon, Inc.’s request for fees and costs is granted as against attorneys 
Ronald R. Rossi and Dean C. Rossi, jointly and severally, for $685 total, to be paid 
within 30 days of the date of this order.   
 
Ronald and Dean Rossi, cross-defendant Rossi’s father and brother, respectively, 
declare neglect in failing to contact Echelcon’s counsel to negotiate a date for a 
responsive pleading.  Dean Rossi believed Ronald Rossi was handling the matter.  
Ronald Rossi concurs, stating that he then underwent surgery and believed Dean Rossi 
was going to take over.  Both confirm confusion as to who was responsible. (See 
Declaration of Dean C. Rossi, ¶¶ 6-8; Declaration of Ronald Rossi, ¶¶ 3-6.)  Under such 
circumstances, relief is mandatory even if the neglect is not excusable.  (Code Civ. Proc. 
§473, subd. (b).)   
 
Echelcon’s concerns are not sufficiently persuasive to justify denial.  It suffered no 
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prejudice from service issues since it received the motions and filed timely oppositions.   
And the record does not support a conclusion that the attorneys are not truly at fault or 
that they are “covering” for cross-defendants.  (Id.; see Rogalski v. Nabers Cadillac 
(1992) 11 Cal.App.4th 816, 821.)  
 
Finally, upon an order of relief based on attorney fault, the court “shall” direct the 
attorney to pay reasonable compensatory fees and costs.  (Code Civ. Proc. §473, subd. 
(b).) The Court will not award anticipatory fees for a hearing, which is half of Echelcon’s 
fee request.  But Echelcon is entitled to its costs and some fee amount for its efforts, 
though the record suggests this full motion process was not necessary.  Accordingly, 
Echelcon’s fee request is granted as set forth above, for $185 in costs plus $500 in fees, 
for a total of $685. 

 

  

 8.  TIME:  9:00   CASE#: MSC18-00221 
CASE NAME: ECONOMY TRUCKING  VS.  DIRTMARKET, INC. 
HEARING ON MOTION TO SET ASIDE DEFAULT 
FILED BY LESLEY MATHESON 
* TENTATIVE RULING: * 
 
See Line 7. 

 

  

 9.  TIME:  9:00   CASE#: MSC18-01915 
CASE NAME: DOE VS. NASSAR 
HEARING ON MOTION TO SEAL SETTLEMENT AGREEMENT 
FILED BY MICHIGAN STATE UNIVERSITY 
* TENTATIVE RULING: * 
. 
Granted.  Plaintiff has concurred in this motion. 

  

10.  TIME:  9:00   CASE#: MSC18-01915 
CASE NAME: DOE VS. NASSAR 
HEARING ON APPLICATION FOR GOOD FAITH SETTLEMENT 
FILED BY MICHIGAN STATE UNIVERSITY 
* TENTATIVE RULING: * 
 
Granted.  The Settlement Agreement and the methodology used to determine the 
apportionment of settlements are in the best interests of the parties involved and meet the 
criteria of TechBilt.  Moreover, there is no opposition filed.  The Order presented has been 
signed by the Court. 
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11.  TIME:  9:00   CASE#: MSL12-03690 
CASE NAME: CACH VS. KAUSHAL 
HEARING ON CLAIM OF EXEMPTION 
FILED BY CACH, LLC 
* TENTATIVE RULING: * 
 
No tentative ruling can be made because the Court has not received the Judgment Debtor’s 
claim of exemption. 

  

12.  TIME:  9:00   CASE#: MSL17-02830 
CASE NAME: MERRICK BANK CORPORATION VS. ADRIAN KOOLEN 
HEARING ON STATUS REVIEW RE: BANKRUPTCY 
* TENTATIVE RULING: * 
 
The parties may appear by Court Call to provide information regarding status of the bankruptcy. 

  

13.  TIME:  9:00   CASE#: MSL18-04220 
CASE NAME: DISCOVER BANK VS. SALDANA 
HEARING ON MOTION TO QUASH SERVICE OF SUMMONS 
FILED BY MIGUEL SALDANA 
* TENTATIVE RULING: * 
 
Denied.  Defendant’s motion does not state any facts to support his argument that he was not 
properly served and thus there is no legal basis on which the Court should quash service herein.  
Defendant shall file his written response to the complaint within 15 days from the date of this 
hearing. 

ADD-ON 

14.  TIME:  9:00   CASE#: MSC16-01717 
CASE NAME: JOHNSON VS. COUNTY OF CONTRA COSTA 
HEARING ON ISSUE CONFERENCE 
* TENTATIVE RULING: * 
 
Appearance required. 

 

 


